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Memorandum 94-51

Exemptions from Enforcement of Money Judgments:
Comments on Tentative Recommendation

The tentative recommendation on Exemptions from Enforcement of Money

Judgments: Decennial Review is part of the Debtor-Creditor Relations material

distributed for comment after the September meeting. (A copy of the combined

tentative recommendation was sent on  October 5th.)

We have not received any comments on this material in response to

distribution of the tentative recommendation. The staff believes there are

interests who are likely to have concerns with the proposals, but they are not

making their views known at this stage of the process. Once a bill is introduced,

we expect that opposition will surface.

Since preparation of the tentative recommendation, legislation has been

enacted to double the amount of the exemptions in the federal Bankruptcy Code.

(For a copy of the federal revisions, see the letter from James P. McBride, Exhibit

pp. 2-5.) This issue is addressed on page 5 of the tentative recommendation, with

the then appropriate conclusion that it was premature to consider increasing the

California bankruptcy exemptions in Code of Civil Procedure Section 703.140.

The Commission will remember that the Legal Services Section of the State Bar

earlier suggested that the California bankruptcy exemptions be doubled. (See

Memorandum 94-17, Exhibit pp. 59-62, considered at May meeting.)

The Commission should consider whether to recommend conforming the

amounts in Section 703.140 to the new federal bankruptcy amounts. The staff

speculates that there are others who are likely to sponsor legislation to conform

these exemptions, perhaps on an urgency basis. In this scenario, Commission

involvement is unnecessary. However, there is no harm in including the

necessary amendments in the Commission’s recommendation and removing

them later if other legislation is introduced. On the other hand, the Legislature

may expect that the Commission’s recommendation on exemption amounts

would include such a proposal. In any event, if the Commission wants to include

the bankruptcy amendments in its proposal, this could be done by amendment to
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the bill after it is introduced. In other words, the Commission need not make a

final decision on this matter at the November meeting.

The recommendation, however, does need to be revised either to include the

alternative bankruptcy amendments in Section 703.140 or to revise the

explanatory text on page five to state whether the Commission does not intend

address the issue or is giving further consideration to the question.

Depending on the Commission’s decision, the staff will prepare the necessary

revisions of the explanatory text and any needed amendments. The

recommendation would not be finally printed until sometime next year, so there

is time to adjust the text. The amendments are straightforward. (A draft of the

revised text and amendments to Section 703.140 is attached as Exhibit pp. 6-8.)

The staff recommends that the Commission approve this recommendation for

introduction in the 1995 legislative session. The staff also suggests that the

Commission seriously consider including the alternative bankruptcy provisions

in the bill.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Exhibit to Memo 94-51

Staff Draft

Alternative Bankruptcy Exemptions Amendments

1. Explanatory Text Revision

The text on page 5 of the recommendation would be revised as follows:

The exemptions under the federal Bankruptcy Code were recently doubled in
amount.1 Although California has opted out of the federal exemption scheme,2 the
California alternative bankruptcy exemptions have paralleled the federal amounts.3
The amounts of these two exemption schemes should be the same. Accordingly,
the Commission recommends that the alternative state bankruptcy exemptions be
revised to conform to the federal Bankruptcy Code amounts.

1. 11 U.S.C. § 522, as amended by ____.

2. Section 703.130.

3. See Section 703.140.

2. Recommended Legislation Revision

The following amendment would be added to the recommendation to

conform the state alternative bankruptcy exemptions to federal amounts:

Code Civ. Proc. § 703.140 (amended). Election of exemptions if bankruptcy petition is filed

SEC. ____. Section 703.140 of the Code of Civil Procedure is amended to read:
703.140. (a) In a case under Title 11 of the United States Code, all of the

exemptions provided by this chapter including the homestead exemption, other
than the provisions of subdivision (b) are applicable regardless of whether there is
a money judgment against the debtor or whether a money judgment is being
enforced by execution sale or any other procedure, but the exemptions provided by
subdivision (b) may be elected in lieu of all other exemptions provided by this
chapter, as follows:

(1) If a husband and wife are joined in the petition, they jointly may elect to
utilize the applicable exemption provisions of this chapter other than the
provisions of subdivision (b), or to utilize the applicable exemptions set forth in
subdivision (b), but not both.

(2) If the petition is filed individually, and not jointly, for a husband or a wife,
the exemptions provided by this chapter other than the provisions of subdivision
(b) are applicable, except that, if both the husband and the wife effectively waive
in writing the right to claim, during the period the case commenced by filing the
petition is pending, the exemptions provided by the applicable exemption

EX 6



Exhibit to Memo 94-51

provisions of this chapter, other than subdivision (b), in any case commenced by
filing a petition for either of them under Title 11 of the United States Code, then
they may elect to instead utilize the applicable exemptions set forth in subdivision
(b).

(3) If the petition is filed for an unmarried person, that person may elect to
utilize the applicable exemption provisions of this chapter other than subdivision
(b), or to utilize the applicable exemptions set forth in subdivision (b), but not
both.

(b) The following exemptions may be elected as provided in subdivision (a):
(1) The debtor’s aggregate interest, not to exceed seven fifteen thousand five

hundred dollars ($7,500) ($15,000) in value, in real property or personal property
that the debtor or a dependent of the debtor uses as a residence, in a cooperative
that owns property that the debtor or a dependent of the debtor uses as a residence,
or in a burial plot for the debtor or a dependent of the debtor.

(2) The debtor’s interest, not to exceed one two thousand two four hundred
dollars ($1,200) ($2,400) in value, in one motor vehicle.

(3) The debtor’s interest, not to exceed two four hundred dollars ($200) ($400)
in value in any particular item, in household furnishings, household goods,
wearing apparel, appliances, books, animals, crops, or musical instruments, that
are held primarily for the personal, family, or household use of the debtor or a
dependent of the debtor.

(4) The debtor’s aggregate interest, not to exceed five hundred one thousand
dollars ($500) ($1,000) in value, in jewelry held primarily for the personal, family,
or household use of the debtor or a dependent of the debtor.

(5) The debtor’s aggregate interest, not to exceed in value four eight hundred
dollars ($400) ($800) plus any unused amount of the exemption provided under
paragraph (1), in any property.

(6) The debtor’s aggregate interest, not to exceed seven one thousand five
hundred fifty dollars ($750) ($1,500) in value, in any implements, professional
books, or tools of the trade of the debtor or the trade of a dependent of the debtor.

(7) Any unmatured life insurance contract owned by the debtor, other than a
credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value four eight thousand
dollars ($4,000) ($8,000) in any accrued dividend or interest under, or loan value
of, any unmatured life insurance contract owned by the debtor under which the
insured is the debtor or an individual of whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor or a dependent of the
debtor.

(10) The debtor’s right to receive any of the following:
(A) A social security benefit, unemployment compensation, or a local public

assistance benefit.
(B) A veterans’ benefit.
(C) A disability, illness, or unemployment benefit.
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(D) Alimony, support, or separate maintenance, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor.

(E) A payment under a stock bonus, pension, profitsharing, annuity, or similar
plan or contract on account of illness, disability, death, age, or length of service, to
the extent reasonably necessary for the support of the debtor and any dependent of
the debtor, unless all of the following apply:

(i) That plan or contract was established by or under the auspices of an insider
that employed the debtor at the time the debtor’s rights under the plan or contract
arose.

(ii) The payment is on account of age or length of service.
(iii) That plan or contract does not qualify under Section 401(a), 403(a), 403(b),

or 408, or 409 of the Internal Revenue Code of 1954 1986.
(11) The debtor’s right to receive, or property that is traceable to, any of the

following:
(A) An award under a crime victim’s reparation law.
(B) A payment on account of the wrongful death of an individual of whom the

debtor was a dependent, to the extent reasonably necessary for the support of the
debtor and any dependent of the debtor.

(C) A payment under a life insurance contract that insured the life of an
individual of whom the debtor was a dependent on the date of such individual’s
death, to the extent reasonably necessary for the support of the debtor and any
dependent of the debtor.

(D) A payment, not to exceed seven fifteen thousand five hundred dollars
($7,500) ($15,000), on account of personal bodily injury, not including pain and
suffering or compensation for actual pecuniary loss, of the debtor or an individual
of whom the debtor is a dependent.

(E) A payment in compensation of loss of future earnings of the debtor or an
individual of whom the debtor is or was a dependent, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor.

Comment. Section 703.140 is amended to conform to the amounts in the federal Bankruptcy
Code and to correct references to sections in the Internal Revenue Code. See 11 U.S.C. § 522.
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